Introduction
The legal standing and procedural rights of victims of crime as participants in criminal proceedings have been neglected for a long time and considered to be only a minor issue when it comes to the regulation of contemporary codification of criminal procedural law. The reason for this may be traced back to the period when the state decided to take over detection and prosecution of the culprit along with the protection of the fundamental human rights of the accused and his rights to defence.
1 It resulted, among other things, in the connection of the criminal prosecution function with the person of the public prosecutor, which changed the standing of the victim from being the subject and a party to criminal proceedings into the standing of being the participant in the proceedings 2 with some procedural rights with the scope and amount 3 of these rights being differently regulated in each legal system.
4
Beside the ex officio prosecution as the common denominator of criminal proceedings in continental European countries, some countries have taken a different view as to when a public prosecutor should institute a prosecution. Contemporary criminal proceedings are mainly established on the principle of legality of criminal prosecution according to which a public prosecutor is obliged to (i.e. must) institute prosecution whenever the relevant legal requirements are met and when there are no procedural obstacles (Germany). 5 On the other hand, there are other systems which are established on the principle of opportunity of criminal prosecution in which a public prosecutor is allowed, in spite of the fact that legal requirements are met, to assess if criminal prosecution is opportune (appropriate) in terms of public interest (France). 
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In spite of a state trying to set clear 'rules of conduct' by accepting these undisputed principles of criminal proceedings, there is still a possibility that the public prosecutor can make a mistake and not institute criminal proceedings although the legal requirements for criminal prosecution are fulfilled. In such cases the state turns mostly to the victim of a crime and lays down certain mechanisms to supervise the work of an inactive public prosecutor. Indeed, the most interested party in the outcome of criminal proceedings is usually the victim of a crime who is primarily motivated by private interest and who, by being given incentives to review negative decisions and to the possible continuation of the proceedings, realizes the public interest in prosecuting the perpetrator of a criminal offence.
Therefore, almost all contemporary legal systems have some kind of review of the work of an inactive public prosecutor in order to ensure that criminal proceedings are taken against the perpetrator of a criminal offence even if the public prosecutor refuses to institute criminal proceedings or decides not to prosecute in the course of such proceedings. As for the EU, nearly all Member States guarantee to the victims of crime an effective legal remedy against a decision by the public prosecutor not to prosecute, or to discontinue proceedings. In some Member States victims may file for a review of the decision, in others victims have the right to institute a private prosecution if the prosecutor decides to drop the charges, while at the same time many Member States provide for both models of control of the decision not to prosecute. 7 Nevertheless, solutions differ from state to state and therefore it could be argued that there is no harmonisation between these systems. So far as a common law regime is concerned, it should be noted that in the USA, at federal level, the victim is not guaranteed either the right to take control where criminal proceedings are not instituted or to take over the prosecution from the public prosecutor. 8 Only in a few US states is the victim guaranteed the right to act as a private prosecutor. 9 Again, it was only in 2013 that a victim in England was guaranteed the right to take control where criminal proceedings have not been instituted as instanced by the legal remedy available within the remit of the Crown Prosecution Service. A trigger for stipulating that right of a victim was the Killick case 10 in which the Court of Appeal clearly pointed out that, as a decision not to prosecute is in reality a final decision for a victim, there must be a right to seek a review.
11
In recent times the question of the standing of victims of crime has gained significance both at international and national levels of legal systems. International instruments passed by the United Nations and by the Council of Europe as well as EU law, have effected substantial changes in improving the procedural standing of victims of crime in criminal proceedings. The European Court of Human Rights has contributed thereto by developing the so-called positive procedural obligations through the right of a victim to effective investigation in criminal cases.
12 The United Nations 13 and the Council of Europe 14 have passed a number 7 Interestingly, only two Member States (Cyprus and Malta) do not provide any legal remedy against a decision not to prosecute. For comparative data see: <http://fra.europa.eu/en/publications-and-resources/data-and-maps/comparative-data/victims-support-services/ prosecution> (last visited 15 November 2015). 8 The United States Supreme Court has quashed the right of private prosecution in the federal court. In the case 452 U.S. 83 Leeke v Timmerman, [1981] , the Court affirmed the precedent in case 410 U.S. 614, Linda R.S. v. Richard D., [1973] , which denies the right of private prosecution. However, the United States Supreme Court made an exception in the case 481 U.S. 787, Young v U.S. ex rel. Vuitton et Fils, [1987] by allowing the courts to appoint a private attorney to prosecute a criminal contempt action if the state attorney refuses to prosecute. 9 J. Cardenas, 'Crime Victim in the Prosecutorial Process', (1986) should be mentioned. These documents stipulate various procedural rights for victims e.g. the right to be informed about the stage of the proceedings and about the outcome of the court proceedings, participation in the decision-making procedure in accordance with of instruments aimed at protection of victims' interests, by which an additional incentive was given to guarantee a wider scope of their procedural rights. However, a special contribution to the implementation of the procedural rights of victims was made, first of all, by the Council 16 establishing minimum standards on the rights, support and protection of victims of crime.
17
One of the specific rights of victims in the Directive is the victim's right to require review of the decision not to prosecute in criminal proceedings that was laid down in detail in Article 11. For this reason, this paper deals with the compliance with Article 11 of the Directive of certain selected European models of the review of a decision not to prosecute in criminal proceedings, namely in Germany, Italy, France and Croatia. The criteria for the choice of the models were different procedural solutions of review in those countries reflecting both their advantages and disadvantages. For instance, Germany and Italy prescribe a specific solution in which the court orders the public prosecutor to prefer a public charge. While in Germany review of a decision not to prosecute depends on the initiative of the victim, in Italy the court reviews every decision of the public prosecutor not to prosecute, regardless of the wishes of the victim. On the other hand, France provides two methods of challenging the decision not to prosecute. One is the 'true' review by means of a legal remedy within the framework of the public prosecutor's office exercised by lodging an appeal to the general prosecutor, whereas the other is the right of the injured party to initiate a prosecution by a complaint with a civil party petition. Special attention has been paid to the Croatian solution which still applies the custom of subsidiary prosecutor which, in terms of the Directive, has been challenged for not being the appropriate measure for a review of a decision not to prosecute in criminal proceedings because becoming a private prosecutor constitutes an additional burden on the victim in terms of time, costs etc. Contrary to that objection, this paper argues that the right to subsidiary prosecution is not a private prosecution because the state has not waived its right of public punishment by allowing the victim to institute criminal proceedings. Besides, a subsidiary prosecutor does not bear any of the costs of investigation, evidence collecting, or the hearing and has no obligation to furnish in advance the payment of the procedural expenses or for undertaking investigatory actions either at the preliminary procedure or at the hearing.
This paper analyses the rights of the victim in the event of a decision not to prosecute under Article 11 of the Directive and provides a comparative analysis of the review of a decision not to prosecute in Germany, Italy, France and Croatia with the aim of providing some input to the best way to implement Article 11. Against this background, the paper evaluates the degree of compliance of those selected legal systems with Article 11 of Directive 2012/29/EU and points to possible disputes that may arise in the course of implementation of the European provisions in the national laws. The issue of strengthening victims' rights and protecting victims of crime in criminal proceedings, triggered by a series of instruments adopted at the United Nations and the Council of Europe, gradually became a the principle of opportunity of criminal prosecution, and the right to review of the decision not to prosecute. In addition, the victim is guaranteed the right to necessary aid and protection aimed at protection from secondary victimisation and protection of the victim's private life. 23 However, they have fallen down on this task because none of the Member States has fully complied with its obligations.
Directive of the European Commission and

24
After the entry into force of the Lisbon Treaty, the EU received exclusive competence to legislate and adopt binding Acts in the area of criminal law. 25 Namely, Article 82(2) TFEU explicitly prescribes a list of areas within the EU's competence for legislation such as mutual admissibility of evidence between Member States, the rights of individuals in criminal proceedings and the rights of victims of crime.
26 The EU has continued to progress legislation in favour of victims through the Lisbon Treaty, bolstered by the positioning of fundamental rights at the forefront of the Treaty on the European Union and the binding status of the EU Charter of Fundamental Rights. 27 Further impetus focused on strengthening the procedural rights of victims of crime was made in the Stockholm Programme of EU action in the area of freedom, security and justice from [2009] [2010] [2011] [2012] [2013] [2014] . 28 A particular focus on victims of crime was made in paragraph 2.3.4. of the Stockholm Programme where the European Council called on the Commission and the Member States to examine how to improve legislation and practical support measures for the protection of victims and to improve the implementation of existing instruments. The European Council directed special focus on examining the opportunity of making one comprehensive legal instrument on the protection of victims, by joining the Council Directive relating to compensation for crime victims and the Council Framework Decision on the standing of victims in criminal proceedings, based on an evaluation of these two instruments. It should be noted that the CJEU also made an important contribution to the new approach regarding strengthening the position of victims of crime. In the cases of Gueye and Sanchez 29 the Court said that the Framework Decision not only left a large margin of appreciation to Member States in the process of approximating its legislation, but it also failed to impose an obligation on Member States regarding the right of the victim to be treated in a manner equivalent to that of parties in criminal proceedings. 30 As a step in responding to the Stockholm Programme, the European Commission has proposed a package of measures on victims of crime including a Directive on the rights, support and protection of victims of crime.
31
Considering the importance of enhancing the protection of victims, in 2011 the Council of the EU passed a Resolution on a roadmap for strengthening the rights and protection of victims, in particular in criminal proceedings, in which it welcomed the European Commission's proposal for a package of measures on victims of crime. 32 Little over a year later, the European Council and the Parliament adopted Directive 2012/29/EU establishing minimum standards on the rights, support and protection of victims of crime. In order to assess, by means of a close examination, the level of compliance of certain solutions for a review of a decision not to prosecute in criminal proceedings in the relevant legal systems, it is first necessary to analyse the requirements pursuant to Article 11 of the Directive set before the Member States. 34 The Directive is a legally binding instrument and the EU Member States were obliged to implement it by 16 November 2015.
35
The European Commission issued a Justice Guidance document interpreting the provisions of the Directive that would make it easier for the Member States to achieve the set goals in order to ensure a coherent guarantee of victims' rights at EU level.
36
The legal obligatoriness of a directive does not mean that the Member States are obliged to implement it literally.
37 In other words, the Member States are allowed a certain freedom 38 to bring their legislation into line with the requirements of a directive so that new solutions, at the same time, take into account specific national legal matters in implementing the directive. 39 This will, however, result in different solutions which will normatively not be identical with a directive's requirements, but as long as these solutions are within the limits of the goal of the directive, national legislation will be deemed to comply with the set requirements. 
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This is exactly the case with Article 11 of the Directive where some EU states have completely different solutions to the review of the decision not to prosecute and at the same time meet the requirements of the Directive. 41 Hence, the requirements set out in Article 11 will be considered further in this paper so as to determine the framework for considering the compliance of the review of the decision not to prosecute in respective legal systems.
Pursuant to Article 11(1) of the Directive, the Member States must ensure that victims, in accordance with their role in the relevant criminal justice system, have the right to a review of a decision not to prosecute. It is thereby pointed out that the procedural rules for such a review are to be determined by national law and the implication is that this right and the scope of the powers that the victim thereby acquires in criminal proceedings are exercised exclusively in accordance with national legislation.
42 As regards the decisions that may be subject to control, it is pointed out that the right to a review of a decision not to prosecute should be understood as referring to decisions taken by prosecutors and investigative judges or law enforcement authorities such as police officers, but not to the decisions taken by courts (recital 43). As for the body that should exercise control on the initiative of the victim, according to the Directive this must be a different person or authority from the one which made the original decision (recital 43). Thus, the Directive does not set down an explicit requirement that control must be carried out by the court, so it may be carried out within the framework of another body guaranteeing impartiality and independence. In fact, impartiality and independence can be guaranteed only by a judicial authority, so that it is expected that Member States will seek to establish the control within the courts. Nevertheless, there are no obstacles for the control of the negative decision to be regulated as a legal remedy within the criminal prosecution authority which issued the disputed decision, as long as the authority deciding on the request of the victim meets the criterion of being an objective and impartial body other than the authority that made the disputed decision. 43 The right of a victim to require control over a decision not to prosecute is, as a rule, related to the acquisition of his or her formal procedural standing. However, since in a number of legislations the acquisition of procedural standing of a victim is bound to the decision of instituting criminal proceedings, it can happen that a public prosecutor does not institute criminal proceedings and thus the procedural standing of the victim of crime is not constituted. In view of such cases, Article 11(2) stipulates that where, in accordance with national law, the role of the victim in the relevant criminal justice system will be established only after a decision to prosecute the perpetrator of a criminal offence has been taken, Member States must ensure that the victims of serious crimes have at least the right to a review of a decision not to prosecute. The procedural rules for such a review must be determined by national law. The notion of a 'serious' crime is here at issue since it has not been interpreted in the Directive and its interpretation will depend on an individual state's interpretation.
44
The existence of appropriate information on the nature of a right and the basis on which to exercise that right is the prerequisite to valid and due exercise of a certain procedural right. Consequently, the Directive sets out the requirement that Member States must ensure that victims are notified without unnecessary delay of their right to receive, and that they receive sufficient information to decide whether to request a review of any decision not to prosecute upon request (Article 11(3)). 45 It follows from this that only an ordinary notification on the right of the victim to request a review of any decision not to prosecute will not suffice. Prosecution authorities are obliged to take a step further and serve the victim with sufficient information so as to make a decision whether he or she will actively exercise that right. Hence, the victim is granted not only an indirect insight into the results of the prosecution authorities' work effecting the negative decision and enough time to reconsider the use of this remedy, but also an assessment of the successful outcome of the review of the decision not to prosecute. It has been mentioned earlier in this paper that the review should be carried out by an independent and impartial authority other than the one that made the decision not to prosecute. However, it can happen that the decision not to prosecute is taken by the highest prosecuting authority against whose decision no review may be carried out under national law. In this case the Directive provides for the possibility that the review may be carried out by the same authority (Article 11(4)). Sensible interpretation of the Directive should ensure that, at least within the framework of the highest prosecuting authority, the review is carried out by a person who has not formerly participated in the making of the disputed decision.
Finally, it is stipulated that provisions on the right of victims to a review of a decision not to prosecute are not to apply to a decision of the prosecutor not to prosecute if such a decision results in an out-of-court settlement (Article 11(5)). This limitation, however, refers only where the settlement imposes a warning or an obligation (recital 45). In addition, the right to a review of a decision not to prosecute does not concern special procedures, such as proceedings against members of parliament or government, in relation to the exercise of their official position (recital 43).
A comparative survey of the review of the decision not to prosecute in legal systems of continental Europe
Germany
Right to review of a decision not to prosecute
The German pattern of control over the decision not to prosecute is known as the 'proceedings to compel public charges' (Klageerzwingungsverfahren). 46 Proceedings to compel public charges open up the possibility for an independent court to control whether the public prosecutor has obeyed the principle of legality of criminal prosecution. 47 Although pursuant to § 150 of the Court Constitution Act (Gerichtsverfassungsgesetz, hereinafter: GVG) the public prosecution office must be independent of the courts in the performance of its official tasks, it can, in this way only, exceptionally be forced to bring charges against his opinion.
48
It is, however, important to point out that proceedings to compel public charges do not only ensure the indirect exercise of the principle of legality of criminal prosecution pursuant to § 152(2) of the Code of Criminal Procedure (Strafprozessordnung, hereinafter: StPO) as an objective law-related principle, but such proceedings are also a procedure aimed at the protection of the subjective public rights of the injured party, since § 19(4) of the Basic Law (Grundgesetz, hereinafter: GG) guarantees the right to access the court to those whose rights have been violated by public authorities. 49 If the public prosecution office does not grant an application for preferring public charges or, after conclusion of the investigation, it orders the proceedings to be terminated, it must notify the applicant, indicating the reasons. 50 The decision must inform the applicant, if he is at the same time the injured party, of the possibility of contesting the decision and of the time limit provided therefor ( § 171 StPO). Accordingly, the injured party is entitled to lodge a complaint against the notification to the official superior of the public prosecution office within two weeks after receipt of such notification ( § 172(1) StPO). If the chief prosecutor, after reviewing the file, comes to the conclusion that the dismissal was not well-founded, he will order the 
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Utrecht Law Review | Volume 12 | Issue 1 (January) 2016 local prosecutor to resume the investigation or to file an indictment. 51 However, if he establishes that the complaint is unfounded, this complaint will be dismissed by the chief prosecutor. Against such a decision the injured party may, within one month of receipt of notification, apply for a court decision in respect of the dismissal of the complaint ( § 172(2) StPO). On this occasion the injured party in the application must indicate the facts which are intended to substantiate the preferment of public charges, as well as the evidence ( §172(3) StPO). The application of the injured party is decided by the Higher Regional Court ( §172(4) StPO), since the courts of first instance should not be exposed to the danger of being biased, as pointed out by Roxin. 52 However, if after hearing the accused, the court considers the application to be well-founded, it must order preferment of public charges ( §175 StPO). 53 This order is to be carried out by the public prosecution office. In this way the principle of accusation is formally observed, but it is materially considerably limited due to the fact that the public prosecution office is bound by the decision of the court. 54 It is worth noting that the principle of accusation represents the basic principle of the law on criminal procedure which was an indicator for easily solving the problem of harmful concentration of functions within the same official. 55 This principle was a precondition for separation of the functions in criminal procedure and entrusting the different functions in criminal procedure to different bodies. 56 Strict adherence to this principle maintains the mutual independence of the judges and the public prosecution office, prohibits the cumulation of judicial functions in one and the same person and prevents a judicial official from intervening successively in the same case as both prosecutor and judge. 58 Through the principle of Klageerzwingungsverfahren, the victim is guaranteed an effective opportunity to contest the decision not to prosecute. In this context the German law is compliant with Article 11(1) of the Directive since legal means exist to initiate control over the public prosecutor's decision not to prosecute. In addition, the victim is guaranteed sufficient opportunities to acquire valid and due information on the decision not to prosecute so that he can object. The legal basis therefor is provided in § 406 h(1) StPO, which expressly stipulates that the injured party is to be informed of his rights as early as possible, as a rule in writing, and as far as possible in a language they understand. In this way the victim is guaranteed the right to be informed about their procedural rights from the initial contact with the criminal procedure authorities before the commencement of criminal proceedings, which makes the German law compliant with Article 11(2) of the Directive. Also in accordance with the Directive is the provision § 171 StPO stipulating that the public prosecution office must inform the victim of crime about the possibility to contest the decision not to prosecute. However, in order that the victim can successfully contest the decision not to prosecute, it is not sufficient that he or she duly obtains the information about the decision not to prosecute. the victim can decide whether to request a review of the decision not to prosecute (Article 11(3) of the Directive). In this sense the provision § 406e StPO regulating the right of the victim to get a look at the case file through the medium of a lawyer is important. 59 Meyer-Krapp states that in reality proceedings to compel public charges very rarely emerge in practice. 60 The main cause of this lies in the extremely strict admissibility requirements for filing a request; at the same time the very existence of this procedure is sufficient to motivate the public prosecution office to make a careful investigation.
61 One of the reasons for this is the obligation of the victim to furnish security in advance for the costs incurred due to court proceedings instituted at the victim's request ( § 176(1) StPO), and if the victim does not do so, the court is to deem the request to have been withdrawn. This provision brings into question the sense of guaranteeing victims the right to review a decision not to prosecute if, at the same time, the victim is burdened with the obligation to estimate in his 'cost-benefit analysis' whether he is prepared to 'pay' for the activity of the court to conduct the review of the legality of the public prosecutor's proceedings.
Although the proceedings to compel public charges are a fast and simple way to review a decision not to prosecute, this form of review has certain disadvantages related primarily to the order of the court to the public prosecution office to prefer an indictment and thus give an incentive to the court to adjudicate. There is no doubt that this particular authority of the court undermines the basic requirements deriving from the principle of accusation and proves questionable in practice, since the public prosecutor may, even if he has formally done his duty, if convinced that he acted correctly he can, by his procedural conduct, cause dismissal of the proceedings or acquittal. However, it should be pointed out that the autonomy and independence of the public prosecutor, unlike judicial power, has not been defined by the Constitution. Accordingly, it is frequently emphasized in literature that the Minister of Justice is authorized to provide instructions for the public prosecutor as well as that the public prosecution office is closer to the executive power.
62 From this standpoint, the model of ordering the compelling of public charges can be deemed justified, but the issue of consistent allocation of procedural functions to different procedural subjects remains open to question. An interesting opinion has been put forward by Beulke that a great number of authors in German legal theory take the view that the public prosecutor in this case is not bound by the decision of the court to assume the discontinued criminal procedure. 63 These authors refer to § 150 GVG which stipulates that the public prosecution office is independent from the courts and that the public prosecutor, as a dominus litis of the preliminary procedure, freely reviews legal requirements for prosecution and autonomously decides on initiating and discontinuing the procedure as well as on preferring the indictment.
64 On the other hand, Beulke states, there are other authors according to whom the public prosecutor is, indeed, bound by the decision of the court. In this context § 92 of the GG stipulates that judicial power is exercised by the courts. This shows that the absolute monopoly of the public prosecutor, who, by his unilateral decision, can cause discontinuation of the proceedings although the court has established that the legal requirements for prosecution are met, is in contradiction with this basic rule.
65 Such a monopoly of the public prosecutor is in contradiction with § 170(1) StPO as well, Beulke states, because sufficient grounds for preferring an indictment require the public prosecutor to act accordingly. Moreover, Beulke points out that the failure of 59 The victim is not able to inspect the files himself and the reason for this provision is mainly due to aspects arising under the law of data protection. S. 
Utrecht Law Review | Volume 12 | Issue 1 (January) 2016 the public prosecutor to proceed according to the decision of the court is in violation of Article 3(1) GG which stipulates that all citizens are equal before the law, so that he hints at the danger that the public prosecutor could put himself above the decision of the court and misuse his powers.
66 From all of this, Beulke draws the conclusion that the independence guaranteed in § 150 GVG leaves enough room for the public prosecutor to make an objective assessment of the legal requirements for prosecution and points out that the public prosecutor can, at any time at the hearing before the court, present his different interpretation of the law and even require acquittal if he still holds that there are no grounds on which to prosecute. If the public prosecutor is not willing to prosecute, there is a special form of judicial review. Unlike other systems in which judicial review is initiated only by an interested party, as a rule by the injured party, the Italian model provides a mandatory judicial review of the prosecutor's decision not to prosecute. 70 Hence, the public prosecutor cannot unilaterally by his decision decide not to prosecute and is obliged in this situation to lodge a request for filing the criminal complaint, i.e. discontinuing proceedings (richiesta di archiviazione per infondatezza della notizia di reato, Article 408 CPP) with the judge of preliminary investigation (giudice per le indagini preliminari). 71 The decision not to prosecute will be made only when the judge of preliminary investigation discontinues the proceedings on the basis of the well-founded order after having studied the case file (Article 409(1) CPP).
In this regard, when the public prosecutor deems the criminal complaint to be unfounded, i.e. lacking evidence that the person committed the criminal offence (Article 408(1) CPP) or when, six months after the criminal complaint has been received the perpetrator of a criminal offence is still unknown (Article 415(1) CPP), that official is obliged to submit the so-called request for dismissal due to the unfounded criminal complaint. 72 The case file comprising the criminal complaint, notes related to the conducted investigation and record of actions taken before the judge of preliminary investigation, must be enclosed with the request (Article 408(1) CPP). The public prosecutor notifies the injured party of the request only if the latter requires this in his criminal complaint or if he expressly requires, after the filing of the criminal complaint, to be notified of a possible dismissal of the case (Article 408(2) CPP). However, in more serious cases including violence against the injured party, the public prosecutor has the duty to notify the injured 66 Ibid. 67 Ibid. 68 Gialuz notes that stipulation of the legality principle in criminal procedure aims at disabling any discretionary powers of public prosecutors when deciding on prosecution after having completed a preliminary investigation. Nevertheless, the author points out that the public prosecutor enjoys a wide scope of discretionary powers in the course of a preliminary investigation. M. . 73 The notification determines that the injured party is granted a look at the case file for ten days and can file a complaint with a request, stating the grounds, for continuation of the preliminary investigation. 74 In serious cases including violence, the injured party is granted a look at the case file for twenty days (Article 408(3) CPP). The complaint is filed with the public prosecutor who must serve it on the judge of preliminary investigation.
Proceeding from the assumption that the injured party, as a rule, has a personal interest in the outcome of the criminal proceedings, the legislator has provided in Article 410(1) CPP the right of the injured party to file a complaint against the request for dismissal of the proceedings (opposizione alla richiesta di archiviazione). It is important to mention that it does not suffice that the injured party files just a formal complaint. It is expressly stipulated that the complaint must be well-reasoned, i.e. the injured party's complaint must clearly state which facts should be investigated and which evidence should be collected. 75 Precise and clear reasoning of the complaint is necessary since the judge of preliminary investigation must dismiss the complaint as inadmissible if it lacks the required content (Article 410(1, 2) CPP). Although it has been mentioned earlier that the complaint does not have a decisive influence on instituting a judicial review of the dismissal of criminal prosecution, it will, indeed, affect the scope of its conduct if the injured party informs the judge about a substantial omission by the public prosecutor. It can be assumed that the judge of preliminary investigation will have the opportunity to consider the case comprehensively only upon establishing the well-reasoned complaint, because the injured party will then also be heard. If this is not the case, the judge must, as a rule, discontinue the proceedings because it is mostly unlikely that the public prosecutor would decide not to prosecute although the legal requirements for prosecution had been met, or that the judge of preliminary investigation should only on the basis of the case files served by the public prosecutor have the chance to doubt the correctness of his judgment and order the continuation of prosecution. 76 It could therefore be concluded that, although from a legal-technical point of view the complaint is not essential for instituting a judicial review of the decision not to prosecute, it will, in fact, have a significant impact, in particular if the injured party correctly points to the substantial omissions in the proceedings by the public prosecutor which should be corrected by means of an additional investigation or by preferring an indictment.
In a case when the complaint was not filed or when it was in limine dismissed as inadmissible on the grounds of lacking appropriate content, the judge of preliminary investigation must, if he accepts the request for dismissal, discontinue the proceedings simply by a reasoned order and return the file to the public prosecutor (Article 409(1) CPP). If, however, he doubts the correctness of the decision of the public prosecutor, the judge is to fix a special hearing to decide upon the need for further prosecution. 77 In a case when the injured party has filed a complaint against the request for discontinuation of the proceedings, the judge of preliminary investigation must first decide on the admissibility of the complaint. If this requirement is not met and the judge of preliminary investigation deems the complaint inadmissible and the criminal complaint unfounded, then he must, by means of a reasoned order, discontinue the proceedings and return the file to the public prosecutor (Article 410(2) CPP). 78 On the other hand, if he establishes that the injured party has pointed in his complaint to new substantial circumstances that raise a suspicion about the 73 R. Fonti, 'L'opposizione della persona offesa alla richiesta di archiviazione', (2013) Archivio Penale, no. 2, p. 9, <http://www.archiviopenale.it/ apw/wp-content/uploads/2013/06/Fonti.-Lopposizione-della-persona-offesa-alla-richiesta-di-archiviazione.pdf> (last visited 7 August 2015). 74 T. Bene, 'La persona offesa tra diritto di difesa e diritto alla giurisdizione: le nuove tendenze legislative', (2013 
Utrecht Law Review | Volume 12 | Issue 1 (January) 2016 correctness of the public prosecutor's judgment, then the judge of preliminary investigation must fix the hearing where he must decide upon the lawfulness and reasonableness of the public prosecutor's request. The Italian model shows that a specific way of review of the decision not to prosecute has been accepted in which the court not only reviews but passes a formal decision to discontinue or to continue the proceedings. Unlike other models where judicial review is optional and depends on the initiative of the person who suffered injury from the criminal offence, in Italy it is regulated like the previous ex officio review in which the court reviews every decision of the public prosecutor not to prosecute, regardless of the wish of the injured party, whenever the public prosecutor decides not to prosecute considering that the requirements for initiating a criminal procedure have not been met in accordance with the principle of legality of criminal procedure. In that regard the Italian model exceeds other respective models since the court must review every decision not to prosecute even in the situation where the injured party is unknown, because the public prosecutor can never unilaterally decide not to prosecute but must require the court to set his assessment within the formal decision. Therefore it can be argued that the Italian law, in principle, complies with Article 11(1) of the Directive since it ensures a review of the decision not to prosecute in any case, regardless of the formal initiative of the victim. 80 In addition, by prescribing the right of the victim to file an objection against the request for discontinuation of the procedure, the victim is given the opportunity to instruct the court about substantial omissions by the State Attorney for which continuation of criminal proceedings should be ordered. Although this indicates that there is always a guarantee that the public prosecutor's decision not to prosecute is controlled by an independent judicial body, this solution is contested by Alvaro and D'Andrea claiming that the Italian legal system has serious shortcomings when it comes to realization of the right of the victim to review of a decision not to prosecute according to Article 11(1) Directive. 81 The reason for this is that the Directive expressly stipulates the obligation of the state to ensure that the victim has the right, in a special procedure initiated at the victim's request, that an independent and impartial body verifies that established procedures and rules have been complied with and that a correct decision has been made to end a prosecution in relation to a suspected person. 82 Alvaro and D'Andrea point out that in Italy this special procedure has not been provided, which indicates that the victim has no real power to demand a review of a decision not to prosecute in the sense required by the Directive. 83 The existing solution enables the victim only to file a complaint against the request, not the decision, to drop proceedings, therefore Alvaro and D'Andrea draw the conclusion that the complaint does not satisfy the right to review required by the Directive or provide preventive protection. 84 The victim is only given the right to file an appeal to the Supreme Court against the decision of the court to drop prosecution (Article 409(6) CCP). However, it is pointed out in the literature that in this way a subsequent review is ensured which is at the same time limited to aspects of procedural legitimacy and does not fully satisfy the need for review in the full sense of the term. 85 Further, it can be argued that the Italian regulation does not ensure every victim the right to file a complaint against the decision not to prosecute and the right therewith to be allowed a look at the case file pursuant to Article 11(3) of the Directive. Namely, that right is guaranteed only to the victim who expressly requested to be informed about the decision (Article 408(2) CPP). This provision is directly contrary to any decision not to prosecute. In Italy this opportunity has been qualified by the duty of the injured person to expressly file a request in the crime report or immediately after filing the crime report, in which case there is a risk that an uneducated or inattentive injured party might omit to file such a request, so that the notification about the decision not to prosecute might also not take place. 86 In addition, there is the issue of the consequent application of the principle of accusation, since the court, by its decision that permits the decision not to prosecute and in particular the decision ordering the public prosecutor to conduct an additional investigation, i.e. to prefer an indictment, will present the public prosecutor with a fait accompli. 87 In that case preferring an indictment is only formally a way to satisfy the principle of accusation since the court has already made the decision. 88 Furthermore, as a judge always oversees every negative decision of the public prosecutor, there is a great inflow of cases to the court and consequently a delay in the procedure to the detriment of the person against whom the preliminary investigation is conducted. In these circumstances the judges are compelled, in order to successfully deal with all cases, to be strict formalists, which makes them persons of routine, prone to generalisation and to providing empirical solutions to the cases and it is believed that they would rather agree with the public prosecutor and file away the case than seriously and diligently review every request of this kind. 89 It can be concluded from all this that the burden of the actual control of the public prosecutor lies on the injured party. Thus, the injured party is, indeed, the essential element in a judicial review since he or she has the responsibility to instruct the court, based on concrete evidence, why prosecution should be continued. If he or she does not fulfil this responsibility and the complaint is rejected, it is unlikely that, taking the previously mentioned flaws into consideration, the judge of preliminary investigation will not eventually agree with the public prosecutor.
France
Right to review of a decision not to prosecute
The issue of control over the decision not to prosecute has been established in France in a distinctive way not only for the fact that in this legal system the principle of opportunity is emphasized, 90 but also because of the procedural position of the injured party who plays an important role in exercising control over the That is to say, public prosecutors and judges make up the so-called 'magistratura' -a single judicial authority entirely independent from executive power. They have been granted this position by means of the Supreme Judicial Council (Consiglio superiore della magistratura) which is a separate body with the authority to decide on appointment and removal as well as on disciplinary responsibility of the judges and public prosecutors (Art. 105 of the Constitution, La Costituzione della Repubblica Italiana). Moreover, pursuant to Art. 107 of the Constitution, the public prosecutor is guaranteed consistency and non-transferability in the performance of his duty. On the other hand, it should be pointed out that the public prosecutor's office is not a strictly hierarchy-driven authority so that lower public prosecutors are neither subordinate to senior public prosecutors nor are senior public prosecutors subordinate to the general public prosecutor. The substantial disadvantage of this independence is manifested in the personalisation of prosecuting duties since public prosecutors are free from any external influence in their work and they are not subject to instructions either by the executive power or senior public prosecutors. In that sense the only logical choice for the review of their work is judicial power because otherwise public prosecutors disposing of the principle of legality of prosecution could, without control, tilt the balance in favour of an arbitrary and discriminatory decision not to prosecute. C. The contribution thereto is the practice of public prosecutors in Italy. Namely, the public prosecutor is formally obliged to record every criminal charge in the register and conduct a preliminary enquiry in order to decide whether to compel public charges or decide not to prosecute. In practice, according to Caianiello, a great number of criminal charges are not recorded in the register by public prosecutors and in the cases that they commence to investigate they, as a rule, wait for the expiry of the maximum deadline for investigation and then they lodge a request not to prosecute decision of the public prosecutor not to prosecute. Article 1(1) of the Code of Criminal Procedure (Code de procédure pénale, hereinafter: CPP) provides that criminal prosecution (l'action publique), with the purpose of imposing a sentence, is conducted on the initiative of civil servants authorized thereto by law. However, Article 1(2) CPP stipulates that criminal proceedings can also be conducted on the initiative of the person having suffered damage caused by the criminal offence under conditions prescribed by law. This means that the injured party can individually institute criminal proceedings by lodging a request for damages and can additionally join the procedure in which the public prosecutor conducts the criminal prosecution and can seek compensation. 91 Accordingly, by filing the request for compensation, the injured party becomes a civil party (partie civile), so that along with criminal proceedings the civil proceedings for compensation are conducted (l' action civile).
92 It follows from this that the injured party can file a request for compensation regardless of the fact as to whether the public prosecutor has initiated criminal proceedings. In other words, the acquisition of procedural standing of a civil party does not depend on whether the public prosecutor appears as an authorized prosecutor in criminal proceedings. 93 The injured party, therefore, in cases where the public prosecutor has not instituted criminal proceedings, can, by submitting the request for compensation to the court, institute criminal proceedings even in cases where the public prosecutor has omitted to institute criminal proceedings although he was aware that criminal proceedings would be in the public interest.
94 This is in accordance with the prevailing opinion that a criminal court can only make a decision about a request of the injured party under the condition that criminal proceedings are conducted before that court, so that both theory and practice have taken the view that the injured party has instituted a criminal prosecution by merely lodging a request for compensation and has thus given the court an incentive to institute criminal proceedings. In this way the injured party receives a means of indirectly instituting criminal proceedings which the public prosecutor had unjustifiably dismissed. 95 As a result of all this, the way that the injured party can establish the position of a civil party is twofold. One is by means of a summons (citation directe), and the other is to file the criminal complaint and the compensation request to an investigating judge (plainte avec constitution de partie civile).
It should be pointed out that the public prosecutor will only institute criminal proceedings after establishing that the legal requirements for criminal procedure are met and that it is reasonable to institute a criminal prosecution from the standpoint of public interest. 96 The minimum level of suspicion for instituting criminal proceedings has not been expressly defined by the CCP since the public prosecutor must always judge the expediency of criminal proceedings according to the guidelines of the Ministry of Justice (Garde des Sceaux).
97
If the public prosecutor decides not to prosecute, he is obliged to notify the person who filed a criminal complaint, i.e. the injured party, of this, stating the factual and legal grounds for making this decision (Article 40-2 CPP). When the injured party and every other person filing a criminal complaint receives the notification, they are granted the right to request a review of the decision not to prosecute. There are two types of reviews. One is the review by the means of a legal remedy within the framework of the public prosecutor's office exercised by lodging an appeal to the general prosecutor (recours auprès du procureur général), whereas the other is the right of the injured party to initiate a prosecution by a complaint with a civil party petition. In this regard, Article 40-3 CPP provides the right of the injured party and other persons filing a criminal complaint to lodge a complaint against the public prosecutor's decision not to prosecute (procureur de la République) with the general prosecutor (procureur général). 98 If the general prosecutor responds to the complaint he must issue a written procedure instruction to the public prosecutor in which he may order instituting the proceedings that have been dismissed as well as taking certain investigatory actions that he deems expedient (Article 40-3 in relation to Article 36 CCP). 99 If, on the other hand, he does not agree to the request raised in the complaint, he must dismiss it as unfounded and notify this fact to the person filing it. In that case the legal means for the person filing a complaint who is not at the same time the injured party are exhausted; there is no other additional possibility of review.
Another type of review is the specific right of the injured party to independently institute a criminal prosecution and institute criminal proceedings before a court. In this context the injured party may, depending on how serious the criminal offence is, act as an authorised prosecutor by summons (citation directe) or by filing a criminal complaint with a compensation request to an investigating judge (plainte avec constitution de partie civile).
100
In the first case, if it concerns a misdemeanour (délit) or petty offence (contravention), the injured party can prefer a direct indictment with the court if the facts of the case have been sufficiently investigated and if, on the basis of the collected evidence, the accused can be proved guilty. 101 This form of review is a quick and efficient way for the injured party to carry out the procedure since he or she addresses the court directly and the trial is conducted within a relatively short time. 102 Nevertheless, in order to prevent the injured party from taking this opportunity lightly and instituting a malicious prosecution which would unnecessarily burden the criminal justice system, the legislation provides for the duty of the injured party to make, by the decision of the court and according to his financial capacity, an advance payment (cautionnement) as security for a procedural fine if, during the procedure, malicious prosecution by the injured party is established, or if by his procedural disposition the proceedings (Article 392-1(3) CCP) are delayed. In addition, by undertaking a prosecution, the injured party takes the risk that the accused who has been acquitted institutes criminal proceedings against him for bringing false criminal charges (Article 226-10 Code pénal, hereinafter: CP).
In the second case, the injured party may set in motion a criminal prosecution by filing a crime report with a compensation claim with an investigating judge. Such a method of prosecution is obligatory in the case of felony (crime), and optional in case of misdemeanour (délit). 103 The basic presumption prior to going ahead with a prosecution in this case is that the injured party has filed a crime report and that the public prosecutor has dismissed it and decided not to prosecute, or that the public prosecutor has not made a decision on the crime report within three months from the date when it was filed (Article 85(2) CCP). Before allowing the injured party to institute criminal proceedings, an investigating judge must serve the injured party's claim on the public prosecutor to respond (Article 86(1) CCP).
104 If the public prosecutor deems the claim to be unfounded, before responding he may request that the investigating judge examines and summons the injured party to uncover information and evidence justifying the initiation of criminal proceedings (Article 86(3) CCP). Additionally, in his response the public prosecutor can suggest that the investigating judge should dismiss the claim if he considers that the legal requirements for prosecution are
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Utrecht Law Review | Volume 12 | Issue 1 (January) 2016 not met, i.e. that the act with which the accused is charged is not a criminal offence (Article 86(4) CCP). 105 Finally, by taking the opinion of the public prosecutor and the injured party's claim into consideration, the judge may make a decision on the matter of prosecution i.e. if the prosecution that the injured party initiated is lawfully founded. In this connection he may dismiss the claim (ordonnance de refus d'informer) if the legal requirements for prosecution are not met or he can accept the claim and formally commence the investigation. 106 In the case of a decision not to prosecute, the injured party may file a complaint to the so-called investigating chamber (chambre de l'instruction) which must reconsider whether the legal requirements for prosecution exist; the decision of that chamber is final (Article 87(3) CPP). In that case, again, the injured party is obliged to make an advance payment as security for a procedural fine if during the procedure malicious prosecution by the injured party is established, or if due to his procedural disposition the proceedings (Article 88-1 related to 177-2, CCP) are delayed. After the injured party has made the advance payment the investigating judge must open the investigation and undertake the collection of evidence with the purpose of clarifying the facts of the case to the extent that a decision can be made whether to prefer an indictment or to discontinue the procedure. If in the course of the investigation the investigating judge comes to the conclusion that there is not enough evidence that a particular person committed a criminal offence, he may issue an order to discontinue the procedure (ordonnance de non-lieu). In the case of a discontinued procedure the injured party takes a risk that a compensation procedure is instituted against him for false criminal charges (Article 91 CCP).
Assessing the compliance of the French model of a review of a decision not to prosecute with Directive 2012/29/EU
The effective review of the public prosecutor's decision not to prosecute is ensured in France through a legal remedy within the framework of the public prosecutor's office that can be filed by the person filing a crime report and not only by the injured party, as well as by the specific right of the injured party to institute criminal proceedings by filing the request for compensation before the court if the public prosecutor has omitted to do so. 107 Establishing the procedural standing of the victim is not related to the formal decision instituting criminal proceedings since the injured party acquires the standing of victim at the moment of filing the crime report. Therefore, the right to a review stated in the Directive is real for victims and does not depend on their special status: it involves all victims, at least after their identification as such.
108 It follows from this that French law is compliant with Article 11(1) and (2) of the Directive. From then on the victim has the right to be notified of actions and measures that the public prosecutor takes in relation to the crime report that has been filed (Article 40-2(1) CPP). Accordingly, the victim must also be notified of a possible decision not to prosecute (Article 40-2(2) CPP) against which he can lodge an appeal to the general prosecutor (Article 40-3 CPP). In this context, the obligation pursuant to Article 11(3) of the Directive has been fulfilled although it should be noted that it would be necessary to prescribe the right of the victim to be granted a look at the case file in order to be able to make a decision on whether he wishes to lodge an appeal to review a decision not to prosecute. Consistent application of the principle of accusation has been facilitated by setting the norms for the previously mentioned forms of review, since empowering the injured party to lodge an appeal, i.e. to instigate a prosecution, has ensured the prosecution of the perpetrator without unnecessary intervention by the court into the conduct of the public prosecutor. In the case of the ordonnance de non-lieu issued by the investigative judge during the pre-trial procedure only the civil party -i.e. the victim with a certain status -is granted the power to obtain a review of that decision. 109 In that particular situation the right to a review exists to the extent to which a civil party victim may challenge any 'orders not to institute proceedings, of non-lieu and damaging his/her civil rights'.
110 However, the legislature is aware that widely set norms for the opportunity for an injured party to institute criminal proceedings with the purpose of correcting the wrong assessment of the public prosecutor, could lead to an unwanted phenomenon that the injured party could misuse this authority as a form of private revenge against an innocent citizen. For this reason there is the obligation of the injured party to make an advance payment of a certain sum as a security for payment of a procedural fine, if in the course of procedure it is established that the prosecution is malicious or that the injured party has caused a delay in the procedure by his conduct in the procedure. The Croatian model of the review of the decision not to prosecute in criminal proceedings is based on the doctrine of the injured party as a prosecutor (subsidiary prosecutor).
112 A subsidiary prosecutor is a person injured by a criminal offence which is subject to public prosecution and who assumes as well as conducts the criminal prosecution due to the fact that the public prosecutor is either not willing to prosecute or in the course of the proceedings he decides not to prosecute although the legal requirements for prosecution are met. 114 and has been kept with a few amendments until today.
115
The basic principle of proceeding by the public prosecutor in Croatia is the principle of legality of prosecution. In accordance therewith, the public prosecutor is bound to institute criminal proceedings when there is reasonable suspicion that a certain person committed an offence which is subject to public prosecution and when there are no legal obstacles to the prosecution of that person (Article 2(3) ZKP).
116
The purpose of that principle is that the public prosecutor, when instituting criminal proceedings against any perpetrator, proceeds impartially, i.e. without discrimination motivated by the perpetrator's social status, external influences etc.
117
In order to meet the public prosecutor's basic legal obligations it is necessary that he is guaranteed all necessary conditions for the objective and impartial assessment of the existence of legal presumptions to institute criminal proceedings. Such assessment can only be achieved if the public prosecutor acts independently and autonomously. Therefore, the Constitution of the Republic of Croatia (hereinafter: Constitution) provides that the public prosecutor is an independent and autonomous judicial body empowered and duty-bound to instigate the prosecution of perpetrators of criminal and other penal offences, to initiate legal measures to protect the property of the Republic of Croatia and to apply legal remedies to protect the Constitution and the law (Article 125(1) Constitution).
118
Although an objective assessment of the legal requirements for prosecution is ensured by the independence and autonomy guaranteed by the Constitution, there is still a possibility that the public prosecutor may in his assessment make a mistake about the existence of the requirements and dismiss the criminal complaint or in the course of the procedure decide not to prosecute, in spite of the fact that the legal requirements for prosecution are met. In that case the Croatian law on criminal procedure provides a
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Utrecht Law Review | Volume 12 | Issue 1 (January) 2016 review mechanism in the role of the subsidiary prosecutor. 119 For that reason it is often pointed out that, in theory, the subsidiary prosecutor is a counter-balance and a correction to the public prosecutor's monopoly on the prosecution of criminal offences prosecuted by virtue of that office. 120 The Code of Criminal Procedure expressly stipulates that if the public prosecutor finds that there are no grounds for initiating or continuing criminal proceedings, his role may be assumed by the injured party acting as a subsidiary prosecutor (Article 2(4) ZKP). 121 The public prosecutor is obliged to notify the injured party within eight days of the dismissal of the criminal prosecution, or of the decision not to prosecute where he determines that there are no grounds to institute the prosecution for an offence which is subject to public prosecution, or where he determines that there are no grounds to institute prosecution against one of the accessories reported to the authorities (Article 55(1) ZKP).
122 Additionally, the public prosecutor must inform the injured party about undertaking procedural actions in order to realize that right and must allow him a look at the case file (Article 55(5) ZKP). Thereafter the injured person is to be entitled, within eight days from the receipt of the notice, to decide whether he will institute or continue the prosecution.
The right of the injured party to institute or to continue prosecution exists in the course of the preliminary proceedings, process of accusation and judicial review of the indictment as well as in the course of the hearing. Thus the formal ways to assume prosecution differ according to the stage of the criminal proceedings. So, in preliminary proceedings the injured party takes the initiative to assume prosecution by filing a motion for conducting inquiries (Article 213c(1) ZKP), 123 or a motion for conducting an investigation (Article 225(1) ZKP) with the judge of investigation.
124 Indeed, if the injured party takes over the prosecution from the Public prosecutor who withdraws the indictment, that injured party can adhere to the charge raised. If he does not adhere to it but brings a new charge, this new indictment is subject to review by the indictment panel (Article 55(3) ZKP). When the public prosecutor dismisses the case at the hearing, the injured party is obliged to immediately declare whether he intends to assume the prosecution (Article 56(1) ZKP). Nevertheless, a formally expressed initiative to institute or assume prosecution does not necessarily mean that the injured party has gained the standing of subsidiary prosecutor. In other words, the injured party gains that standing only from the judicial decision by which he is allowed to assume prosecution and becomes an authorized prosecutor in the criminal proceedings. Consequently, it should be noted that assuming prosecution is subject to an obligatory judicial review. Since the function of the subsidiary prosecutor has been established as a control over the application of the principle of legality in criminal proceedings by the public prosecutor, the court must, at the request of the injured party, decide whether there are grounds for reasonable suspicion that a person has committed a criminal offence as well as whether there are procedural obstacles to instituting and conducting criminal proceedings. 125 In this way malicious prosecution and private revenge
130 years old traditional model of judicial investigation and adopted a new model of investigation led by the public prosecutor. 132 In addition to the general reform of preliminary criminal procedure, the notion of the victim of a criminal offence as a separate party to criminal proceedings with special procedural rights was introduced for the first time into the Croatian law of criminal procedure. 133 Until 2008 Croatian law recognized only the notion of the injured party which comprised the victim of criminal offences. Now, however, formal notions of the victim 134 differ from the injured party 135 with respective procedural rights and authorities in criminal procedure. This distinction is of the utmost importance when it comes to the right of the victim to review a decision not to prosecute. To be more specific, in Croatia a victim is guaranteed the right to participate in criminal proceedings as the injured party (Article 43(2) ZKP), and the court, the public prosecutor, investigator and police, when undertaking the first action in which the victim is involved, are obliged to notify the victim about his rights as the injured party (Article 43(4) ss. 2 ZKP), and put on record the notification and statement of the victim if he is willing to participate in the proceedings in the capacity of the injured party (Article 3(5) ZKP). It follows from this that not every victim of a criminal offence can appear in a criminal procedure as a subsidiary prosecutor since this right is granted only to the injured party (Article 47(11, 12) ZKP). Consequently, after the public prosecutor has dismissed the crime report, the victim cannot appear as a subsidiary prosecutor if he is not at the same time the injured party, since the public prosecutor notifies only the injured party about the dismissal of the crime report, and the reasons for that, with a direction that he can instigate prosecution (Article 206(5), ss. 3 related to Article 55(1) ZKP). On the other hand, the victim must be notified of the dismissal of a crime report pursuant to Article 206(5), ss. 3 ZKP, but he is not to be instructed to assume prosecution in the capacity of a subsidiary prosecutor since that right is reserved only for the injured party (Article 55 ZKP). This solution is not contrary to the Directive because Article 11(1) stipulates that victims have the right to review of the decision not to prosecute in accordance with their role in the relevant criminal justice system. The victim is ensured sufficient opportunities to establish his situation and participate in criminal proceedings as the injured party (Article 3(2) ZKP). This is ensured, firstly, by the obligation on the court, the public prosecutor, the investigator or the police authority to notify him about that right when undertaking the first action in which the victim is involved (Article 43(4), ss. 2 ZKP/13), and secondly by the right of the victim to personally apply as the injured party to the police or the public prosecutor's office up until the preferment of the indictment, and to the court up until the completion of the hearing (Article 46(1) ZKP/13), 136 and in that sense Croatian law satisfies the requirements set out in Article 11(1) of the Directive. Since the victim can respond in advance about his position in criminal proceedings as the injured party (e.g. along with the filing of the crime report), then every injured party acquires the right to review not only the decision of the public prosecutor not to prosecute during the criminal proceedings (e.g. the ruling by which an investigation is discontinued), but also the decision by which the public prosecutor states that he is not willing to institute criminal proceedings at all (the ruling dismissing the crime report); thus Croatian legislation is compliant with Article 11(2) of the Directive. In order that the injured party exercises his right to assume criminal proceedings, the obligation has been placed on the public prosecutor to notify the injured party within eight days of the decision not to prosecute, and also to notify him as to whether he can proceed with the prosecution himself (Article 55(1) ZKP). However, in order that the injured party duly exercises his procedural right and to be able to successfully assess whether or not there is a possibility of assuming criminal proceedings, the obligation of the public prosecutor is to serve on him instructions concerning which actions to undertake to exercise that right and to grant him a look at the case file (Article 55(5) ZKP).
Ante Novokmet
In this way Croatian legislation fulfils the requirements pursuant to Article 11(3) of the Directive, stipulating not only the right to assume prosecution in the short term, but also to guarantee the injured party a look at the case file of the public prosecutor in order to gather information about actions and measures that have been taken. This ensures that the injured party's knowledge of the facts of the case, on the basis of which he can make a proper decision on whether the public prosecutor's decision not to prosecute was correct, is complete, and will eventually enable him to justify the decision to assume the prosecution in the capacity of the subsidiary prosecutor.
Compared with other relevant systems of review of the decision not to prosecute, the Croatian solution involving the role of subsidiary prosecutor has certain advantages. One of these is that, in the case of a subsidiary prosecutor, the court does not intervene in the proceedings of the public prosecutor. By its nature and the role that it has in the procedure the court is undoubtedly the most objective authority. 137 However, judicial review of the work of the public prosecutor would make the court less objective and would require the court to autonomously decide, without the public prosecutor who has decided not to conduct a criminal prosecution, on the initiation and continuation of criminal proceedings. 138 Consequently, it would lead to a concentration on the functions of the prosecution since the court would have the functions of both prosecution and adjudication, which would narrow its objectivity; it can be argued that judicial review in this situation would be unacceptable. 139 On the other hand, it can be argued that the institute of subsidiary prosecutor can give rise to a risk that the injured party would misuse it as a form of private revenge against an innocent person.
140 However, this issue can be easily solved by providing an obligatory judicial review of the assumption of prosecution. In that situation the court remains an independent and impartial authority since it does not interfere with the issue of the conducting of the prosecution which in this case is assumed by the injured party. The court appears only as a corrective to the excessive wish of the injured party that the perpetrator be punished at all costs, and by possibly allowing the injured party to assume prosecution, the court indirectly sends a message to the public prosecutor that he has made a wrong assessment concerning the establishment of legal requirements for prosecution so that the purpose of the institute of subsidiary prosecutor is also to avoid harmful consequences which might have emerged as a result of the public prosecutor's negligence. Nevertheless, since the institute of subsidiary prosecutor does not constitute an individual personal prosecution but exclusively prosecution in the public interest, the public prosecutor may reconsider and re-assume prosecution from a subsidiary prosecutor. Thus the principle of accusation as the basis of contemporary criminal proceedings is protected from the encroachment of one procedural function into other procedural functions and the subject related to a particular function enjoys at the same time the highest possible degree of objectivity while proceeding, which is equally necessary both to the court and to the public prosecutor. The function of the prosecution concerning criminal offences prosecuted by virtue of that office is not only to be strictly bound to the public prosecutor but also to be objective while assessing the legal requirements for prosecution. This would not be possible if any authority, even judicial, interfered with its work and imposed the duty to prosecute upon it. This is the case in particular in Croatian law, due to the fact that the court and the public prosecutor's office are constitutionally guaranteed autonomy and independence in the scope of their functions.
In the Justice Guidance document on the implementation of the Directive in national legislation, a serious objection against the institute of subsidiary prosecutor has been raised. It has been pointed out that the concept is not qualitatively -from the perspective of victims' interests -the same as a review set out in Article 11.
141 Becoming a private prosecutor may have its advantages, but it also constitutes an additional burden on the victim in terms of time, costs etc.
142 Therefore it is doubtful if this burden may be mitigated by the provision of free legal aid and other assistance. 143 The objection that becoming a subsidiary prosecutor
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Utrecht Law Review | Volume 12 | Issue 1 (January) 2016 entails the financial burden of the criminal prosecution cannot be accepted. A subsidiary prosecutor does not bear any costs of investigation, evidence collecting, or the hearing. Moreover, a subsidiary prosecutor has no obligation to furnish in advance the payment of the procedure expenses or of undertaking investigatory actions either at the preliminary procedure or at the hearing. The only obligation of the injured party is to duly give an incentive to initiate or to assume the proceedings. Thus the judge of investigation must, if he accepts the motion of the injured party, in his ruling on conducting inquiries (Article 213c(1) ZKP) or investigation (Article 225(2) ZKP), order those evidence collecting actions that he deems to be appropriate to conduct. In both cases the evidence collecting actions and investigation are carried out by an investigator on the order of the judge of investigation (Article 213c(2) ZKP and Article 225(4) ZKP). After having completed the evidence collecting actions (Article 213c(4) ZKP), i.e. when the judge of investigation establishes that the investigation is complete, he must, in a notification, inform the subsidiary prosecutor of the location where the documentation and other files are stored and the time when he can inspect them, as well as about the right to prefer an indictment within eight days and to inform the judge of investigation thereof (Article225(5) ZKP). At the hearing the situation is similar since a subsidiary prosecutor may point out the facts and suggest evidence, be present at the hearing, participate in evidentiary proceedings and make a closing statement (Article47(4, 6) ZKP). Nevertheless, the Croatian solution to the review of the decision not to prosecute has a substantial disadvantage introduced by the reform in 2008. It is the obligation of the subsidiary prosecutor to bear the costs of any procedure ending in acquittal, or a judgment rejecting the charge, or a ruling discontinuing the proceedings (Article 149(3) ZKP). This solution is in direct opposition to the reasons and the purpose of a right to a subsidiary charge and the concept of the subsidiary prosecutor as a counterbalance to the monopoly of the public prosecutor related to the prosecution, by virtue of that office, of perpetrators of crimes. This solution not only discourages the injured party from assuming the prosecution, but it also opens the door to legal uncertainty since the absence of a review of the work of the public prosecutor endangers the realisation of the principle of the legality of criminal prosecution, i.e. that the public prosecutor treats every perpetrator equally without discrimination of any kind. It is absolutely unacceptable that the subsidiary prosecutor, whom the state considers to be an ally, is punished by having to bear the costs in the case of an acquittal or in the case of a ruling discontinuing the proceedings whilst at the same time the state has made it possible, by mandatory judicial review of the assumption of prosecution, for the subsidiary prosecutor to prosecute the perpetrator.
Conclusion
Directive 2012/29/EU has contributed a great deal to the improvement in the development of the procedural rights of the victim of crimes at EU level. A substantial feature of the Directive regarding Article 11 is that it allows Member States the freedom to find their own way to amend their national legislation as long as the content and purpose of the rights aimed at by the Directive are guaranteed. As has already been explained, Germany, Italy, France and Croatia have adopted completely different models of review of the decision not to prosecute although, eventually, they all mostly comply with the requirements set in the Directive. Thus, no general conclusion can be drawn saying that 'one review system is better than the other' as being faster, simpler or more efficient. It is necessary to see a wider context of respective procedural law, its procedural idea, culture and tradition as well as the harmonisation of new solutions with some basic principles governing any criminal proceedings without which contemporary criminal procedural law could not exist.
When it comes to the extent of the effective protection of the victims' right to review of a decision not to prosecute, it should be noted that national procedural systems duly prescribe that right. However, Germany, France and Croatia impose an additional burden on the victim that may endanger the practical realization of the right of the victim to the review of a decision not to prosecute. This burden is reflected in Germany in the obligation of the victim to furnish security for the costs which are likely to be incurred by the Treasury and the accused in respect of the proceedings concerning the application ( § 176 StPO); in
